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55TH CONGRESS, }

SENATE.

2d Session.

DocuMENT
{

No. 84.

CHOOTA W AND CHICKAS.A W FREEDMEN.

LETTER
FROM

THE SECRETARY OF THE INTERIOR,
TRANSMITTING,

IN RESPONSE TO RESOLUTION OF THE SENATE OF DECEMBER
18, 1897, COPY OF A COMMUNICATION FROM THE COMMISSIONER OF INDIAN AFFAIRS CONTAINING A FULL STATEMENT
IN REGARD TO THE CHOCTAW AND CHICKASAW FREEDMEN.

JANUARY

2t, 1898.-Referred to the Committee on Indian Affairs and ordered to
be printed ..

DEP AR'l'MENT OF THE INTERIOR,

·
Washington, January 22, 1898.
SrR: I have the honor to acknowledge the receipt of a resolution of
the Senate, dated December 18, 1897, in the following wprcls:
That the Secretary of the Interior be, and he hereby is, airected to report to the
Senate, as early as practicable, the pres·ent status of the Choctaw and Chickasaw
nations, Indian Territory, of the freedmen-former slaves and their descendantsof the Choctaw and Chickasaw Indians; also his suggestions and recommendations,
with those of the Commissioner of Indian Affairs, a~:> to the further legislation by
Congress, if any, deemed necessa.ry to properly adjust and establish their status in
either of said nations, and to settle their just and equitable claims arising under and
growing out of the stipulations of the treaty of 1866, by the United States with the
Choctaw and Chickasaw nations, and the failure heretofore of the fulfillment
thereof.

In response thereto I transmit herewith a copy of a communication
of tbe 19th instant, from the Commissioner of Indian Affairs, which
contains a full statement in regard to the Choctaw and Chickasaw
freedmen.
The Oomndssioner says, in regard to the Choctaw freedmen, that
those who have not elected to remove from the nation are citizens of
the nation, with all the rights and privileges and immunities contemplated by the treaty of 1866, and that no legislation by Congress is now
necessary to adjust and establish their status in the nation, and especially is this so since they have now access to the United States courts
to enforce their rights in the nation.
In regard to the Chickasaw freedmen, he says it will be seen that
their ~tatus depends upon the question of whether or not the Chickasaw
law of 1873, approved by the eighteenth section of the act of 1894, had
been repealed before its approval, and that that question is one for
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judicial determination. If the said law bad been repealed the Chickasaw freedmen are not citizens of that nation, and it is not seen that
Congress could, by any act passed by that body, make them such without tile consent of the said nation, and it would appear that any relief
given them must be at the expense of the Government, so far, at least,
as the funds necessary for the purpose may exceed what would be the
proportionate share of the Chickasaw Nation in the $300,000 provided
for in the third article of the treaty of 1866. If, on the other band,
they are citizens of the nation by virtue of the act of the Chickasaw
legislature of 1873 and the eighteenth section of the act of Congress of
1894, it would seem to be in the power of Congress, by proper legislation, to enforce their rights as such, and he suggests that the matter
might be more expeditiously disposed of if Congress would authorize
the institution of a suit by said Chickasaw freedmen in the Court of
Claims, with rjght of appeal to the Supreme Court.
The Commissioner also states that if in the meantime auy agreement
with the Choctaw and Chickasaw nations be presented to Congress for
its consideration and recommendation, it would seem proper for that
body to insert therein such amendments as will appear necessary to
adjust the difficulty and fix the freedmen of the Chickasaws in such
rights and privileges in the nation as justice may demand.
Very respectfully,
C. N. BLISS, Secretary.
The PRESIDENT OF THE SENATE.

DEP..A.R'l'MENT OF THE INTERIOR,
OFFICE OF INDIAN AJ.i,F AIRS,

Washington, January 19, 1898.
SIR: I am in receipt by Department reference for immediate report
and recommendation of a resolution of the Senate dated December 18,
1897, directing the Secretary of the Interior to report as to the status
of the Choctaw and Chickasaw freedmen, as follows, viz:
Resolved, Tha,t the Secretary of the Interior be, and he hereby is, directed to report
to the Senate as early as practicable, the present status in the Choctaw and Chickasaw
nations, Indian Territory, of the freedmen-former slaves and their descendantsof the Choctaw and Chickasaw Indians; also his suggestions and recommendations,
with those of the Commissioner of Indian Affairs, as to the further legislation by
Congress, if any, deemed necessary to properly adjust and establish their status in
either of said nations, and to settle their j nst and equitable claims arising under
and growing out of the stipulations of the treaty of 1866, by the United States with
the Choctaw and Chickasaw nations, and the failure heretofore of the fulfillment
thereof.

In reply I have the honor to say that the stipulations of the Choctaw
and Chickasaw treaty of 1866 (14 Stats., 769) which relate to the freedmen of the Choctaw and Chickasaw Indians are contained in articles
3 and 4 thereof, which are as follows, viz:
ARTICLE III. The Choctaws ancl Chickasaws, in consideration of the sum of three
hundred thousand dollars, hereby cede to the United States the territory west of the
98° west longitude, known as the leased district, provhled that the said sum shall
be invested and held by the United Stat es, at an interest not less than five per cent,
in trust for the said nations until the legislatures of the ChQctaw and Chickasaw
nations, respectively, shall have made such laws, rules, and regulations as may be necessary to give all persons of African descent, resident in the said nations at the date of
the treaty of Fort Smith, and their descendants, heretofore held in slavery among
said nations, all the rights, privileges, ancl immunities, including the right of suffrage, of citizens of said nations, except in the annuities, moneys,. and public domain
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claimeu by, or belonging to, said nations, respectively; and also to give to such persons who were resiuents, as aforesaid, and their descend~Lnts, forty acres each of the
land of said nations on the same terms as the Choctaws and Chickasaws, to be
selected on the survey of said land, after the Choctaws and Chicl<asaws and Kansas
Indians have made their sel ections, as herein provided; anu immediately on the
enactment of such laws, rules, anu regulations the said sum of thTee hundred thousand dollars shall be paid to the said Choctaw and Chickasaw nations, in the proportion of three-fourths to the former and one-fourth to the l atter, less such sum, at
the rate of one hunured dollars per capita, as shall be sufficient to pay such persons
of African descent before r efer:Fed to as, within ninety days after the passage of such
laws, rules, ancl regulations, shall elect to remove and actually r emove from the said
nations, respectively. And should the said laws, rules, and regnlations not be made
by the legislatnres of said nations, respectively, within two years from the ratiiication of t.llis treaty, then the said sum of three hnndr·ed thousand dollars shall cease
to be held in trust for the said Choctaw and Chiekasaw nations, and be held for the
us0 and benefit of snch of said persons of African descent as the United States shall
remove from the said territory in such manner as the United States shall deem
proper, the United States agreeing, within ninety days from the expiration of the said
two y ears, to remove from said nations all such person~-; of African descent as may be
willing to remove; those remaining or returning after having been removed from
said nations to h ave no benefit of said sum of t hree hnndred thousand dollars, or
any part thereof, but shall be npon the same footing as other cHizens of the U nited
States in the said nations.
ARTICLE IV. The said nations further agree that all negroes, not otherwise disqualified or disabled, shall be competent witnesses in all civil and criminal suits and
proceedings in the Choctaw and Chickasaw courts, any law to the contrary n'otwithstanding; and they fully recognize the right of the freedmen to a. fair remuneration
on reasonable and equitable contracts for their labor, which tho law should aid
them to enforce. And they agree, on the part of their respective nations, that all
l aws shall be equal in their operation upon Ghoctaws, Chickasaws, and. negroes, and
that no <listinction affecting the latter shall at any time be made, and that they shall
be treated with kindness and be protected a.gainst injury; aml they further a~ree,
that while the said freedmen now in the Choctaw and Chickasaw nations remam in
said nations, respectively, they sllall be entitled to as much land as they may cultivate for the snpport of themselves and families, in cases where they do not support
themselves and families by hiring, not interfering with existing improvements without the consent of the occupant, it b~ing understood that in the event of the making
of th e laws, rules, ~mel regulations aforesaid the forty acres aforesaid shall stand in
pla.ce of the land cultivated as last aforesaid.

The forty-sixth article of the treaty provides among other things
that "of the moneys stipulated to be paid to the Choctaws and Chickasaws under this treaty for the cession of the leased district, and the
admission of the Kansas Indians among them," the sum of $150,000
shall be advanced and paid to the Oho~taws, and $50,000 to the Chickasaws, through their respective treasurers, as soon as practicable after
the ratification of this treaty, to be repaid out of said moneys or any
other moneys of said nations in the hands of the United States.
Pursuant to this provision, Congress appropriated. by the act of July
26, 18U6 (14 Stats., 259) $150,000 ''to be advanced to the Choctaws for
thea cession of the leased district, and the admission of the Kansas
Indians," also $50,000 "to be advanced to the Chickasaws for the cession of the leased district, and the admission of the Kansas Indians."
The act also appropriated the sum of $15,000 for interest at 5 per centum
per annum upon the amount paid for certain lands ceded by the Choctaws and Chickasaws to the United States, due them under t.h e third
and forty-sixth articles of the treaty, and the sum of $11 ,250, being
, three fourths of $15,000, and the proportionate share of the Choctaws
thereof, was paid to that nation, while the sum of $3,750, being onefourth of $15,000 and the proportionate share of the Chickasaws, was
paid to that nation.
By the act of April 10, 1869 (16 Stats., 39), a further sum of $15,000
was appropriated for "interest due the Choctaws and Chickasaws
August 8, 1868, on $300,000 held in trust for said Indians under the
third article" of the said treaty.
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Three-fourths of this amount, $ 11,250, was paid to the Choctaw
Nation , and one-fourtll, $3,750, was paid to the Chickasaw Nation.
In the meanwhile tbe Chi ckasaw legislature bad by an act of November 9, 1866, declared it to be the unanimous desire of the legislature
that the United States should keep their share of the $300,000 for the
benefit of rhe negroes, and requested the governor of the ·Chickasaw
Nation "to noti(y the Government of the United t)tates that it is the
wish of tbe legir:;lature of the Chickasaw N a.tion for the Goverument to
remove said negroes from the limits of the Chickasaw Nation, according to the said third article of the treaty of April, 1866," and make
provision for the appointment of commissioners to confer with the
Cbocktaws and make preliminary arrangemeuts for carrying out the
third and eleventh articles of the treaty.
In December following this action by the Chickasaw legislature the
freerlmen of the Chickasaw Nation memorialized the Government of
the United States, setting forth that the bitter feeling of the Chicka:saws toward them, and their willingness to give up their portion of the
$300,000 rendered them (the freedmen) anxious to leave that nation
and to settle upon any land that might be designated by this Government, and asking that transportation be provided for them and their
families, and supplies be furnished sufficient to enable them to make a
start in their new homes. As far as the files and records of this office
show, no action was take11 on this petition . . On June 27, 1868, the freedmen again petitioned this Government to the same effect as above set
forth. In this petition the freedmen set forth that inasmuch as the
Chickasaw council in November, 1866 (supra) , pa,ssed an act refusing to
grant them and tbeir people the rights mentioned in the third article
of .the treaty of 1866, and as the Choctaw council "at its last session,"
had taken similar action, they pray that they be removed from the
nations, and that the $300,000 provided for in the treaty be expended
in such matmer as the Government may deem best for their use and
benefit, and further· that a deleg·ation be permitted to visit Washington
to consult with this office in regard to their future. T·his petition was
laid before Congress, but no action was taken thereon.
Nearly two months later. under date of August 17, 1868, Messrs.
Holmes Colbert and Sampson. Polsom, representing the Choctaw and
Chickasaw nations, urged this Government to carry out its pledges and
remove the freedmen from said nations.
In February, 1869, a delegation of freedmen came to Washington at
the expense of the Government and submitted a memorial urging the
fulfillment on the part of the Government of their treaty stipulations
in regard to tl1eir people. Nothing resulted from this.
In a letter dated August 18, 1869, the governor of the Chick:lsaw
Nation transmitted a copy of the act of the council of that nation
passed on November 9, 1866, and stated that it still expressed the sentiments and wishes of the people.
Up to this time it appears that all parties. interested had been desirous only of the removal of the freedmen from the Choctaw and Chickasaw nations; but in a letter dated August 19, 1869, Capt. George T.
Olmstead, jr., United States agent for said nations, reported that the
freedmen, influenced by advice from outside parties, were somewhat
divided in opinion, but generally willing to abide by the wishes and
decisions of the Government, relying entirely on its action and expressing themselves as being as well treated by the Indians as they could
wish or expect, and as preferring, if possible, to remain with those
among whom they have been raised. In his annual report dated Sep-
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tember 21, 1~69 (Annual Report Commissioner of Indian Affairs, 1869,
p. 408), he further stated on this subject that the freedmen decided in
a body to remain, if possible, and that they were desirous of living
under the protection of the United States, as they were afraid to be left
solely under the control of the Indian tribes or of any ~tate or community where tlley would be deprived of a direct appeal to the Government on every question involving their interests. He also reported
the Choctaws as being: in favor of having the freedmen remain, while
the Chickasaws, at first desiring their removal, appeared to be waiting
the action of the Government iu the matter, and suggested that steps
be taken to negotiate a supplemental treaty with the J ndians by which
the freedmen could be fairly settled and established as citize11s of the
nations, considering this method of settling the question neeessary in
view of the failure of the Government to fulfill the stipulations of the
treaty of 1S66.
In his next annual report, dated September 15, 1870 (Annual Report.
Commissioner of ludiau Aff<:tirs, 1870, p. ~91 ), Captain Olmstead stated
that tile unsettled condition of the freedmen and their uncertainty as
to the final action of the Government rendered some of tbem dissatisfied; but tbat tllose who had energy to labor for themselves and t1teir
families lived as well as the Indians, and that tlwse freedmen as a class
were better able to take care of themselves and were in reality in a
more prosperous condition than the majority of their race in the
Southern States. He also declared that the rumors and reports regarding their illtreatment by ·the Indians were almost entirely without.
foundation, but that he considered it becoming every day more and more
evident that it would not be compatible ·w ith their interests to be
received as citizens of the nations or to live under Indian laws, as·
the Chickasaws had refused them the rights of citizenship and the
Choctaws had taken no action wllatever in the matter. He therefore
recommended that unless the Choctaw Nation took some action at the
then approaching session of its council the Government remove or
make other provisions for them as soon as possible.
Iu a communication dated November 25, 1870, Mr. Sampson Folsom,
wlw had been the national attorney for the Cboeta"~s, stated that the
Choctaw and Chickasaw nations differed widely regarding the status
of the freedmen, and requested the Commissioner of I11dhtn Affairs to
inform himself without delay of the true condition of affairs, either by
a personal visit or through a trusty commission.
Under date of January 8, 1871, the United States Indian agent
reported some agitation aruong the freedmen caused by a rumor that
the Chickasaws were about to require them, if they remained, to obtain;
permits, for which the sum of $1 per capita was to be charged. He·
stated that the freedmen were anxious to obtain homes of their own, to·
build schoolhouses, etc., and to send a delegation to this city for the
purpose~ of conference. At the time of writing this report tlte agent
appears to have recognized the right of the Chickasaw Nation to impose
the taxes and restrictions described upon the freedmen; but in a subsequent report dated January 21, 1871, with which he forwarded a copy
of the proelamation of the governor of the Chickasaw Nation req uiring the freedmen to obtain permits, he inclosed a copy of a letter written by himself to the governor, suggesting that the enforce.ment of his
proclamation would be in co11travention of the fourth article of the
treaty of 1.866. The proclamation was not enforced and it does not
appear from the records of the office that any very de term in eel effort
was made to carry it into effect.
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In a report dated February 1, 1870, Maj. S. N. Clark, a special agent
of the Bureau of Refugees, Freedmen and Abandoned Lands, reported
to Gen. 0. 0. Howard, the Commissio11er of that Bureau, concerning the
freedmen of the Choctaw and Ollickasaw nations, stating, among other
things, that in September, 186!1, said freedmen in convention adopted
several resolut.iolls in st~bstance setting forth:
(1) That t,hey did not consider themselves bound by the stipulations
of the treaty of 1866, the Iudians having (as stated in the preamble)
failed to fulfill their obligations;
(2) That they considered tbemselves full citizens of the nations and
entitled to all rights as such;
(3) 'l'hat they desired to remain in the Indian couutry;
(4) '!'hat they desired the sectionizing auu allotment of lands in
severalty;
(5) That they favorec1 the opening of the Territory to white immigration, aud the sale of lands to such immigrants for the benefit of the
whole people; and
(6) They elect three trusty delegates to attend to their interests.
Major Clark submitted that tbese people were entitled to all they
claimed in the second resolution, especially a share of the tribal funds
and of the amount devoted to educational purposes, of the benefits of
which they were deprived, and recommended further Congressional
action to enable them to enjoy these privileges.
In 1873 au act was passed by the Chickasaw legislature" to adopt the
negroes of the Chickasaw Nation." This act declared all negroes belonging to the Chickasaw .N atiou at the tillle of the adoption of the treaty of
Fort Smith and resident in tlw 11ation at the date of tbat treaty, with
their descendants, to be adopted in conformity with the third article of
the treaty of t8G6, provided that the proportional part of the $300,000
specified in said article, with accrued intere~t thereon, should be paid
to the Chickasaw Nation for its f$Ole use aud benefit; further, that the
adopted negroes slwuld not be entitled to any part of the said $300,000,
nor to any benefits from the priueipal and interest of invested funds,
nor to any share in the common domain except 40 acres of land provided for in the treaty, nor to any privileges or rights not covered by
the treaty. And, further, that said adopted negroes should be subject
to the jurisdiction and laws of the l hickasaw Nation just as though said
negroes were Ohieka:-;aws. This act was to have full force and effect
only from an<l after its approval by the proper authorities of this Government. lt was transmitted to Co11gre:-:s by the Seeretary of the Iuterior
Fehrnary 10, 1873, 'Yitb the recommendation that such legislation should
be had by Congress as would extend the time, in all respects, for the execution of the provisions of the third article of the treaty of 18U6 for the term
of two years from the 1st of July, 1873. The matter was referred to the
Committee on Freedmen Privileges February 13,1873, and ordered to be
printed. No aetiOJl appears to have been taken on tllis act hy Congress
at the time. (Annual Report for 1882, p. 57, and House Ex. Doc. No.
207, Forty-second U(>11gress, third sessimt.)
The action on this subject l>y the authorities of the Chickasaw Nation
shlCe the passage of the act above referred to has looked toward the
removal of the' freedmen.
In March, 1875, Hon. J.P. C. Shanks was appointed a eommissioner
to investigate and report upon the status of the freedmen among the
Choctaws and Chickasaws, and on December 30, 1875, he submitted his
report, in which he strenuously opposed the removal of the freedmen
and recommended that the United States take measures to secure their
recognition as citizens of t.he nations iu which they were resident.
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In 1876 the Chickasaw council provided for the election of commissioners to confer with commissioners from the Choctaw Nation to consider and agree upon sorne plan for the disposition of the freedmen
question by the removal of the freedmen and their descendants from
the nations.
In 1879 another commission was provided for to meet a like commission from the Choctaws t·o confer on the freedmen question and report
in writing to the legislature.
The Choctaws had in the meantime manifested a willingness to adopt
their freedmen, but as it had been held that under the treaty the joint
or concurrent action of both nations was required to make the adoption
by either nation valid, and as it appears that the Chickasaw Nation
refused to agree to any plan of adoption into that nation of the freedmen belonging therein, the Choctaw national council on November 2,
1880, memorialized Congress, expressing their willingness to accept
their freedmen as citizens and asking for legislation that would enable
them to do so. The only result of this memorial seems to have been a
S.enate bill, which, however, was never reported. 'l'wo years later, in
1882, a clause was inserted in the Indian appropriation bill, act of May
17 of that year (22 Stats., 72), providing for the appropriation of the
sum of $10,000 out of the $300,000 reserved by the third article of the
treaty above referred to for the purpose of educating freedmen in the
Choetaw and Chiekasaw nations to be expended under the· direction
of the Secretary of the Interior, three-fourths for the freedmen among
t.he Choctaws and one-fourth for the freedmen among the Chickasaws,
with the proviso that either of sa.id nations might before the expenditure of the money so appropria,ted adopt and provide for the freedmen in
the said nations, respectively, and in such ease their proportion of the
money appropriated should be paid over to such nation-. Under this
provision the Choctaws, by act approved 1\fay 21, 1883 (copy herewith),
adopted their freedmen, and the balance of the share of that nation in
the $300,000 was placed to its credit on the books of the United States
Treasury by act of March 3, 1885 (23 Stats., 367). One-fourth of the
$10,000, however, was expended for the benefit of the freedmen in the
Chickasaw Nation, the authorities of that nation taking no action
looking to their adoption iuto the tribe.
·
. The act of the Choctaw council adopting the freedmen of that nation
provides, as will be seen, in
SEc. 1. That the freedmen deseribed in the treaty and their descendants resident in the Choctaw Nation ''are hereby declared to be entitled
to and invested with an the rights, privileges, and immunities, including the right of suffrage, of citizens of the Choctaw Nation: except in
the annuities, moneys, and the public domain of the nation;" in
SEC. :!. That they shall be allowed the same rights of process, civil
and criminal, in the several courts of the nation as are allowed to
Choctaws, "and free protection of person a.ncl property" is guaranteed; in
SEc. 3. That they are declared to be entitled to ''forty acres each of
the lands of the nation, to be selected and held by them under the same
title and upon the same terms as the Choctaws;" in
SEc. 4. 1'hat they shall "be entitled to equal educational privileges
and facilities with the Choctaws so fa.r as neighborhood schools are
concerued;" in
SEc. 5. That a.Il who "elect to remove and do actually and permanently remove from the nation," should be entitled to one hundred
dollars per capita as provided in article three of the treaty; in
SEC. 6. That all who shall decline to become citizens of the nation,
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and do not elect to remove permanently from the nation, are declared
to be intruders on the same footing as other citizens of the United
States resident in the nation, and subject to removal for similar
causes; in
SEc. 7. "That intermarriage with such freedmen of African descent
who were formerly held as slaves of the Cho~taws, and have become
citizens, shall not confer any rights of citizenship in this nation, and
all freedmen who have married, or who may hereafter marry freedwomen, who have become citizens of the Choctaw Nation, are subject
to the permit laws, and allowed to remain during good behavior only.''
Section 8 was repealed by act of October 26, 1883 (copy herewith),
and section 9 provided for the furnishing of a certified copy of the act
to the Secretary of the Interior .
..As the Seuate resolution requires a report of the status of the freedmen of the Choctaw and Chickasaw nations with recommendations both
by the Department and this office of what~ if any, further legislation
by Congress is ''deemed neeessary to properly adjust and establish
their status in either of said nations, and to settle their just and equitable claims arising under and growing out of the stipulations of the
treaty of 1866," it would seem proper here to discuss briefly the correspondence of this office and the Department, which discloses the view
taken at t.h e time of the scope and effect of the act of the Choctaw
Nation adopting their freedmen, and as to whether it was a compliance
with the terms of the third article of the said treaty of 1866.
On the receipt in this office of the said act of the council of the Choctaw Nation, Mr. Campbell Leflore, the Choctaw delegate in this city,
was communicated with in a letter dated June 18, 1880, in which he
was advised that after due con sideration the office made no objection to
the act, except to the seventh and eighth sections.
The objections to section 7 were set out in the letter to Mr. Leflore as
follows, viz:
The seventh section of the act under consideration is in violation of the rights
guaranteed the freedmen by t reaty, in that it declares:
First. That intermarriage with freedm en and freedwomen shall confer no right of
citizenship upon p ersons so intermar r ying, while the act of 1875 confers the right
of citizenship on any citi zen of the United States or foreign government who intermarries with a Choctaw citizen. This is discriminating against the fre edmen and
making. a "distinetion affecting" them.
Second. It debars from citizenship p ersons who h ave h eretofore intermarried with
Choctaw freedmen or freed women. This is also discriminating a~aiust the freedmen
and making a "distinction affecting " them, especially so since tn.e act of 1875, and
the law to that ex t ent is ex post facto. If a p erson by marriage with a Choctaw
acquires rights of citizenship, a person who marries a Choctaw freedman or freedwoman must b e secured in the same rights.
·
These freedm en , if adopted at all, must be adopted with all the "rights, privileges,
and immuniti es of native Choctaws," which they would have had if the "rules and
regulations" h ad been passed within the two years limited by the treaty.
That part of this section which provides that "all freedmen who have married or
who may hereafter marry fr eeuwornen , who have become citizens of the Choctaw
Natiou, are subject to the permit laws," et c., is susceptible of two constructions.
The word freedm en may have reference to freedm en generally outside of those Choctaw freetlmen referred to in the third article of the treaty of 1866, or it may have
reference to freedmen of the Cho ctaw Nation who may or who may not become
citizens thereof under the present act.
If the former construction be adopted, Choctaw freedwomen forfeit their rights of
citizenship by intermarriage with freedmen other than Choctaw fi·eedmen, and of
course the person with whom they intermarry obtain no rights.
'rhis is discriminating against these f.ceetlwomen. If the latter construction be
adopted then these freed people are prohibited from intermarriage with each other
under p enalty of forfeiting their rights of citizenship.

The objections to section 8 were not to the substance, but to the form,
and as said section was repealed it is not necessary to further discuss it.
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Said letter of June 18, 1883, to Mr. Leflore concluded with the following paragraph, viz:
As t:Q.e act itself~ in .its entirety, is not t:~uch a law as is calculated and necessary to
give all persons of African descent residents in the Choctaw Na6on, at the d ate of
the treaty of Fort Smith, and their descendants, heretofore held in slavery, "all the
rights, privileges, and immunities of citizens of the Choctaw :Nation,)) as provided
in the third article of the tre aty of 1866, and as the Choctaw council only can repeal
the objectional sections of said act, I must decline to recommend the approval of
this act, or tliat any portion of the appropriation of $10;000 to be expended for the
freedmen of the Choctaw Nation shall be paid over to tb e Choctaw Nation for that
purpose, as provided in the Iudian appropriation act of May 17, 1882 (22 Stat., p. 72).

From the conclusions reached by the office in the above-noted letter
Messrs. J. S. Standley an.d Uau1pbell Leflore, representing the Choctaw
Nation, appealed to the Secretary of the Interior, who, in a carefully
prepared and elaborate opinion dated February 26, 1884 (which opinion, as will be seen from a copy herewith, bears the initials of Hon. J. K.
McCammon, the then Assistant Attorney-General for this Department,
showing that it had been considered and approved by the law officers
of the Department.), overruled the opinion of this office as to section 7
(section 8 had been repealed) aud held that the act of the Choctaw
Nation "conforms in all its substantial parts to the requirements of
the third article of the treaty, and grants to them (the freedmen) all
the rights, privileges, and immunities thereby required;" also that, as
amended by the repeal of ·section 8, it was "a reasonable, substantial,
and sufficient compliaiiee with the provisions made therefor in the act
of May 17, 1882 (2~ Stats., 73) and of the third article of treaty therein
referred to."
As a part of the detail of the adoption by the Chqctaw Nation of
their freedmen, I mention a resolution passed by the council on May
22, 1883, providing for their enrollment by a commission. As the
i:uquiry of the Senate does not involve the identification of the persons,
it would not seem necessary for any extended reference to the matter
of the enrollment further than to say that two rollR were made in
accordance with said resolution, one embracing all who would remain
in the natio11 as citizens, and the other those who preferred to accept
$100 per capita and permanently remove, and to each of whom the sum
mentioned was paid.
In 1885, the Chickasaw council passed an act urging the removal
of the treedmen aud refusing specifically to accept or adopt them.
(Compiled laws, Chickasaw Nation, 1890, p. 171, copy herewith.)
In 1887 the delegates of the Chickasaw Nation addressed a memorial
to the President in which, after reciting the provisions of the treaty of
1866 with the Choctaws relating to the freedmen in that nation and the
action of the Chickasaws thereunder, they earnestly requested that the
United States fulfill the treaty stipulations by removing without delay
to the leased district west of the ninety-eighth meridian of longitude,
or to the Oklahoma country ceded by the Creek treaty of 1866, or elsewhere, the freedmen who should consent to such removal, and by placing all those who should refuse to go upon the same footing as other
citizens of the United States in the Chickasaw Nation.
During the year 1887, and in years subsequent thereto, many complaints have been received by this office from the freedmen in the
Chickasaw Nation relative to the denial of rights claimed by them, and
particularly as to the utter lack of educational facilities.
Under date of October 4, 1887, the Chickasaw legislature passed a
mem~)I'ial in which they recited the facts concerning their freedmen and
resolved "that the nation shall refund to the United States the sum of
$55,000, to be used in removing the freedmen in the Chickasaw Nation
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to their new borne, as provided under the third and fourth articles of
the treaty of 1866, made between the United States and the Chickasaw and Choctaw nations of Indians."
Under date of February 12, 1890, .Agent B ennett submitted a report
to thiR office on the condition of the freedmen in the Chi-Jkasaw Nation,
in which he stated that ''I venture to assert that these Chickasaw
freedmen are the worse mistreated and most shamefully abused people
on earth to-day. They are fearfully oppressed, ignorant, distressed,
and sorely afflicted. ~rhe records of this agency and the facts will
show that in very many cases they do not enjoy the right of use of
land; that because they seemingly have uo redress they are trampled
upon and pushed aside by the Chickasaw Indian or his leaser." He
also stated that the "position to-d<1Y is that the Chickasaws have
refused to adopt the freedmen; that some of these freedmen, despite
frequent difficulties with the Chickasaws, have managed to improve
farms varying from 10 to 100 acres, and it is not practical for the
United States to at this time move these freedmen."
The reason that bas been assigned by the Chickasaws for persistently
refusing to adopt the freedmen in their nation is that their numbers
are nearly equal to, if not in excess of, the Chickasaws, and tbat they
fear that the freedmen would be able to control the schools of the nation
and its government.
The Chickasaw national council adopted a new permit law, which was
approved October 9, 1801; and, as it were, to emphasize their opposition to the adoption of t}Je freedmen section 8 of this law provides as
follows:
Be it furth er enacted, That th e freedmen now living in this nation shall h e required
to Jret permits under citizens of this nation as other noncitizens of this nation, and
as provided for by this act.

Without discussing the right of the Chickasaw Nation to pass and
enforce such a provision as this, it is sufficient to say that so far as this
office is ad vised no permit taxes have been collected from the freedmen,
and their status has not been affected thereby. The law is referred to,
however, as a part of the history of the matter, and as showing the
attitude of the Chickasaws toward the question of making their freedmen citizeus.
In 1892 Messrs. Charles Cohee and Marcus Hamilton, two Chickasavr
freedmen, were selected at a convention of the freedmen of the Chicka saw Nation held on January ~5, 189~, to visit this city in an effort to
secure action by the Government to relieve them of their condition.
A letter of introduetion was given them by the then Indian agent, Mr.
Leo E. Bennett, in which he recommended that the Department take
up their cause and endeavor to secure Congressional action for their
relief. vVith this letter of introd.uetion Messrs. Cohee and Hamilton
filed a petition, numerously signed, praying that the Government take
some action looking to the incorporation of the colored people into and
their recognition as citizens of the Chickasaw Nation .
.A bill had been introduced in the Fifty-second Congress (S. 2023) which
contemplated the removal of these freedmen and their settlement upon
any unoccupied lands within Oklahoma; but its consideration does not
appear to have been pressed, probably in view of the statements of
Messrs. Cohee and Hamilton, as appears to have been made to this
offiee, and Senator Dawes tbat the freedmen did not desire to be
removed from the Chickasaw Nation, but wished first of all to exhaust
every effort to secure their incorporation into the said nat,i on as citizens
before looking to other expedients for their relief.
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At this point it would seem to be proper to mention as a part of the
history of this question, and as showing what was then thought to be the
best solution of the difficulty, that the oflice transmitted with a report
dated May 8, 1888, a form of legislation to be submitted to Congress
providing for the removal of the Chickasaw freedmen into the then
unoccupied lands in the Indian Territory, which bad been obtained by
cessions from tbt Creek and Seminole nations. (~ee Senate Ex. Doc.
No. 166, Fiftieth Congress, :first session.)
So far as the foregoing shows the history of these people there could
be no difference of opinion as to their status witll relatiou to citizenship iu the Chickasaw Nation. There was no obligation to adopt their
freedmen; they were given full discretion in the premises, and the promise was made that if they did not adopt them the Government would
make other provisions for their welfare, at the expense of the nation.
With the single exception of the act of January 10, 1813, the nation bas
uniformly refused to adopt thern, and asked for their removal. There
can, therefore, be no question that at least prior to the act of August
15, 1894 (:28 Stats., 336), the status of the Chickasaw freedmen in that
nation was that of noncitizt>ns maintained in their residence therein by
the Government without any legal rights there~ political or otb.erwise.
By section 18 of the act of August 15, 1894 (supra), it is provided-.that the approYal of CongreF:s is herel>y gi vcn to "An act to adopt tl1e negroes of
the Chickasaw Nation," and so forth, passed by the legislature of the Chickasaw
Nation and approved by the governor thereof January tenth, eighteen hnndrecl and
seventy-three, particularly set forth in ::1 letter from the Secretary of the Interior
transmitting to Congress a copy of the aforesaid act, contained in House Executive
Document nurul>erecl two hundred and seven, Forty-second Congress, third sessio11.

The act of the Chickasaw Nation, referred to in the above section, is
mentioned on page 11 of this report and is as follows:
AN .ACT to adopt the negroes of the Chickasaw Nation, etc.
SECTION

1. Be it eua!Jiecl by tlw legislat nn of tile Chickasaw Nation, That all the

negroes l>elonging to the Chickns::nvs at tl.Je tirue of the adoption of the treaty of
Fort Smith, and living in the Cllicknsaw Nation at the date thereof, and their
descendants, are herel>~T clecla1·ed to be a,dopte<l in confo1·mity wit.h the third article
of the treaty of 1866, between the Cboct!tws, Cldckasaws, and the United States:
Provided, ho1vecer, That tho proportional part of the $300,000 specified in article
third of the said tTeaty, witb the accrued interest thereon, Rball he pHid to t.be
Chickasaw Nation for its sole use and l>eneiit: .Aud )J1'0'I.:'idetl ju1·tlte1·, The saJd a1lopted
n egroes of the ChickaE:aw Nation shall not participate in any part of the said proportional part of the said $300,000, nor be entitled to any benefit from the principal
and interest on our invested funds or claims arising therefrom, nor to any part of our
common domain, or the profits aris in g therefrom (except the fort,y acres per capita.
provided for in the third article of the treaty of 1866), nor to any privileges or rights
not authorized l>y treaty stipnlat.i ons : .A nd p1'01'hlccl .f111·the1·, That the said adopted
negroes, npou the appro va.l of tbis act, sball l>e subject to the jnrisdiction and laws
of the Chickasaw Nntioll, and to trial and punishment for offel.lses against th em in
every case jnst as if the s~id negroes '"ere Cbickasa.ws.
SEC . 2 . .Ancl be -it further enacted, That this act shall be in full force and effect from
and after its approval l>y the r•roper authority of the Unit ed States. And all laws
or pa.rts of laws in contlict 'vith this ac·t are h ereby r epealed.
App1·ovecl January 10, 1873.
CYRUS HAHHIS, Gove1'1w1·.
Attest:

w.

H. BOURLAND,

National Secretm·y, Chickasaw Nation.
I do herel>y cert ify that the above copy is a true and authcnticate<l copy from the
original now on file in my office, this January 10, 1873.
vV. H. BOURLAND,
.National SeC1·eta.1·y, Chickasaw Nation.

As stated above, the status of the Chickasaw freedmen prior to the
passage of the eighteenth section of the act of 1894 was that of non-
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citizens maintained in t.h eir residence in the nation by the Government,
without any legal rights there. In .other wor(ls, they -were intruders
wit.h certain indefinite privileges by reason of the circumstances of
their residence, but no rights. The question now is, Was that status
changed by the said eighteenth section °? 1'his is a judicial question
that it seems to me can only be authoritatively determined by the
courts.
I will state, however, that notwithstanding the uniform opposition
since 1873 of the Chickasaw Nation to giviug these freedmen rights
of citizenship in the nation, I have been unable to find, and the attorneys
representing the Chickasaws have been unable to cite rne, to auy law
of the nation specifically repealing the act of January 10. 1873. If
therefore said act of 1873 had been repealed on August 15, 1894, it
must have been by implication, and whether or not the ~ubsequent
acts of the Ohickasc-tw Nation cited (supra) in this report, especially the
act of 1885, urging the removal of the ti:·eedmen and authorizing the
Governmeut to recoup itself out of Chickasaw moneys for the appropriations made for the Uhickasaw Nation, out of the $300,000 provided
for in the third article of the treaty of 186G (supra.), and the eighth
section of the permit law of 1891, operated as a repeal by implication
of the act of 1873, is a que ~tion for the courts to decide in a proper
case.
As tbe said eighteenth section of the act of 1894 does not purport to
do more than to give the approval of Congress to the act, it could not
be of any force to affect the status of the freedmen if the act approved
had been repealed before its passage. And should the courts decide
that said act of 1873 had been repealed prior to August 15, 1894, then
the eighteenth section of the act of Congress of that date would have
no influence over the subject.
I will add that the question appears from correspondence in this
office to have been to some extent considered by the court for the southern division of the Indian Territory. In a letter dated October 19, 1895,
Mr. R. H. V\Test, an attorney at Ardmore, Ind. T., ad vised the Department that in a case then recently brought before tTudge Kilgore, he
decided that the eighteenth section of the act of August 15, 1894,
admitted all the Chickasaw freedmen to citizenship iu the nation, and
that an offense committed by one Chickasaw freedman against another
Chickasaw freedman was within the jurisdiction of the courts of the
nation, and therefore not in the jurisdiction of his court. Mr. West
expresses the belief that Judge Kilgore. was in error in holding as be
stated, for the reason that, as he said, the Chickasaw legislature repealed
the act of 1873 shortly after its passage. In view of the opinion of
Judge Kilgore and the attitude of the Chickasaw authorities, who refuse
to acknowledge the rights of the freedmen to citizenship, :Mr. ·west
stated that said freedmen are without any law, and are therefore a
menace to themselves and to society in general. He therefore recommended that the Department make some proper recommendation to
Congress in the premises.
Under date of October 2~, 1895, this office wrote Mr. West on the
subject and asked him to furnish the office with a copy of J ndge Kilgore's decision holding that the Chickasaw freedmen had been admitted
to citizenship in the nation by the act of 1894, and also a citation to
the act of the Chickasaw legislature repealing the act of 1873, and such
other documents or reference to laws as would enable the office to consider the matter intelligently with a view to doing justice to all parties
concerned.
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Mr. West replied to this letter under date of November 18, 1895,
stating that the act of the Chickasaw Nation to which he had r.eferred
as repealing the act of 1873 was passed. October 22, 1885, and found on
page 171 of laws of the Chickasaw Nation published in 1890; that while
this law does not repeal the act of 1873 by referring to it specifically,
it certainly does so by implication, as it specifically rejects the freedmen. Be also stated that Judge Kilgore rendered no written opinion
in the case referred to by him, but the question was raised of the citizenship of the Chickasaw freedmen charged with murder, by motion
on the part of defendants' counsel, and the court simply sustained the
motion and discharged the defendant.
In a report dated November 26, 1895, the office submitted the matter to the Department. with remarks and suggestions as follows, viz:
This a.ct (1885) would seem to be entirely inconsistent with the act of 1873, hut
whether or not that bad been repeale<l hy it, is a qnestion for the courts to deci<le.
It is also a question for the courts whether or not, the said section 18 of th e act of
August 15, 1894, operates as giving to the Chickasaw freedmen full rights of citizen~
ship in that. nation. If the court of the United StateR for the southern diRtrict of
the Indian Territor;,r has decided, as it seems it has, that the effect of the eighteenth
section of the said act of 1894 was to give the Chickasaw freedmen rights of citizenship in the nation, that <lecision would seem to be binding until it is oYerrnled by a
court of superior jurisdiction. Unfortunately there is no jurisdiction given th e
courts of the United States to compel the courts of the Cbickasa w Nation to rflcognize these freedmen as citizens of the nation, a.nd if Judge Kilgore's decision is
correct, it would be necessary for Congress to pass further legislation before the
situation can be relieved of the embarrassments pointed out by Ml'. \Vest in his
letter to you.
In view of the length of time that elapsed between the passage by the Chickasaw
Nation of the act of 1873 propoAing to adopt their freedmen and the passage by
Congress of the act of August 15, 1894, approving said act, and of the fact t}w.t all
the acts of the Chickasaw legislature since the said act of 1873 have been so positive
in refusing to adopt the freedmen and in demanding their removalfrom the nation, the
office is not prepared, not-w ithstanding .Judge Kilgore's decision as to the scope and
effect of the said eighteenth section of the act of 1894, to recommen<l any legislation to Congress which wonld compel the Chi ckasaw Nation to accept these people
as citizens.
On the other hand, if Judge Kilgore's tlecision is correct, and the freedmen of the
Chickasaw Nation base rights in that nation, it woultl seem that some legislation
should he passed under which those rights could be enforce<l in some proper tribunal;
and I know of no tribunal that could be more properly intrusted with this function
than the courts of the United States for the Indian Territory.
In view of th e importance of this question, it has occurred to me that jt should be
referred to the Five Civilized Tribes Commission for consideration in connection with
their report of their proceedings in the Indian Territory. These gentlemen are
familiar with the conditions in all of the FiVe Civilized Tribes, and would doubtless
be able to make such recommendation to Congress as would do justice to all parties
concerned.

Under date of December 26, 1895, Mr. West again wrote this office,
stating that the status of the freedmen in the Chickasaw Nation had
materially changed since the former correspondence (above cited), and
explained that the party who was released by Judge Kilgore for lack
of jurisdiction in the case before mentioned immediately took advantage
of the situation by appropriating to himself 24 bead of ca.ttle belonging to another Chickasaw freedman, which fact seems to have changed
Judge Kilgore's views of the law as to his jurisdiction, for when the
party came up for trial he held jurisdiction, and on conviction sentenced
him to the penitentiary.
While, therefore, the question of the status of the Chickasaw freedmen
as affected by the eighteenth section of the act of 1894 has been considered by the courts, nothing definite can be said to have been determined, as we have rulings of the same court on both sides of the question;
but as the last ruling was against the citizenship of the freedmen, it
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might be held to set aside the former decision holding them to be citizens but for the fact of the peculiar eircumstances under which the
court held the prisoner to be within its jurisdiction.
In Talton v. Mayes (163 U. S., 376) the Supreme Court held that the
questions of whether a law of the Cherokee Nation had been repealed
by a subsequent law of the 11ation, aud what was the law of the nation
applicable to a certain question at a given time, were for determination
by the courts of the nation. As the status of the Chickasaw Nation
with respect to self government does and has not materially differed
from that of the Cherokee Nation, it would appear that, if prior to January 1, 1898, the Chickasaw courts have held that the act of 1873, adopt·
ing the freedmen when appr:ovcd by the Government, had been repealed
by the act of 1885 (supra) or any other act of the nation, or shall here·
after, in deciding any case instituted before January 1, 1898, hold that
said act was repealed, before the passage of the said section 18, the
Government would be bound thereby.
I am not informed whether the Chickasaw courts have ruled on the
question or whether there is pendiug in said courts any suit or suits
that will so involve the question as to make a ruliug tllereon necessary;
but it will be seen from the provisions of the act of June 7, 1897 (30
Stats., 83), giving the United States courts for the Indian Territory
original and exclusive jurisdiction of all civil causes institued after Jannary 1, 1898, that the situation has materially changed since the date
of office report of November 25, 18H5, in which the question was discussed as above set forth, and that the United States courts now have
such a jurisdiction as will enable them to take cognizance of suits in
which the question can be properly determined.
The resolution of the Senate calls for a statement of the status of the
freedmen of the Choctaw and Chickasaw nations and recommendations
as to what, if any, legislation is necessary to give them the rights in the
nations contemplated in the treaty of 1866.
It will be seen from what is set forth in tllis report that by act of
May 21, 1883, the Choctaw Nation adopted their freedmen who desired
to remain in the nation and become citizens, and that the Secretary of
the Interior, in passing on that act, held that it "conforms in all its
substantial parts to the requirements of the third article of the treaty,
and grants to them (the freedmen) all the rights, privileges, and immunities thereby required." If, therefore, the position of the Department
on this question is correct, and I can see no reasonable grounds for
doubting it, it would appear that the Choctaw freedmen who have not
elected to permanently remove are citizens of the nation, with all the
rights, privileges, and immunities contemplated by the treaty of 186.6,
and that no legislation by Congress is now necessary to adjust and
establish their status in the nation. Especially is this so since they
now Lave access to the United States courts to enforce their rights in
the nation.
As to the ChickaRaw freedmen, it will be seen that their status
depends upon the question of whether or not the Chickasaw law of
1873, approved by the eighteenth section of the act of 1894, had been
repealed before jts approval, and that that question is one for judicial
determination. If the said law bad been repealed the Chickasaw freedmen are not citizens of that nation, and it is not seen that Congress
could by any act passed by that body make them such without the consent of the said nation, and it would appear that any relief given them
must be at the expense of the Government, so far at least as the funds
necessary for the purpose may exceed what would be the proportionate
share of the Chickasaw Nation in the $300,000 provided for in the third
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article of the treaty of 1866. If, on the other band, they are citizens
of the nation by virtue of the act of the Chickasaw legislature of 1873,
and the eighteenth sectiQn of the act of Congress of 1894, it would
seem to be in the power of Congress by proper legislation to enforce
their rights as such.
As I have said, the jurisdiction of the United States courts for the
Indian Territory is now such as to give them the authority to determine
the status of these people in any proper suit that may be hereafter
instituted; but as it would be manifestly unjust to ignore their condition until the courts now having jurisdiction shall, by chance more or
less remote, have decided the question, it is suggested that it might be
more expeditiously disposed of if Congress would authorize the institution of a suit by said Chickasaw freedmen in the Court of Claims,
with right of appeal to the Supreme Court. Besides the advantage of
an early and certain determination of the question, this course will also
afford to Congress advice on the subject from the highest judicial
tr1bunals of tbe country, and enable that body to give the matter consideration in the light of that advice and determine upon the wisest
and most equitable form of relief to .be given these people.
In the meantime should any agreement with the Choctaw and Chickasaw nations be presented to Congress for its consideration and ratification it would seem proper for tllat body in its wisdom to insert
therein such amendments as will appear necessary to adjust the difficulty and fix tbe freedmen of the Chickasaws in such r1ghts and privileges in the nation as justice may demand.
In conclusion, I have to state here for convenient reference that
appropriations have been made for the benefit of the Choctaw and
Chickasaw nations out of the fund of $300,000 provided for in the third
article of the treaty of 1866, as follows, viz:
PAYMENTS TO THE CHOCTAWS.

Appropriation of July 26, 1866 (14 Stats., 259), under forty-sixth article of
treaty ........ _................................... __ ..... _.......... _.. $150, 000
Appropriation July 26, 1866 (14 Stats., 259), interest ............... _.......
11, 250
Appropriation April10, 1869 (16 Stats., 39), interest .. __ ....... . . . . . . . . . . . .
11, 250
Appropriation May 17,1882 (22 Stats., 72), education of freedmen, paid to
Choctaw Nation on adoption of them by that nation....................
7, 500
Appropriation March 3, 1885 (23 Stats., 366), to be placed to the credit of
the Choctaws on the books of the Treasury, computed as follows:
B'alance of principal due Choctaws .........•••••.........•... $67,500
Deduct overpayment of interest 1867. _..... ___ ......... $7, 500
Deduct for same in 1868 ... _. _................ _ • . . . . . . . 7, 875
- - - 15,375
52,125
Total .............. _......•.....•....•......••................. _. . .

232, 125

PAYMENTS TO CHICKASAWS.

Appropriation July 26, 1866 (14 St[Lts., 259), under forty-sixth article of
treaty .. ___ .. _. __ .... _. . . . . . . . . _. . . . . . . . . . . . . . . . . . . _........... _... _.. . $50,000
.Appropriation July 26, 1866 (14 StatJg., 259), interest ....... ___ . ___ .. _..... .
3, 750
Appropriation April10, 1869 (16 Stats., 39), interest ...................... .
3,750
Appropriation May 17, 1882 (22 Stats., 72), used for education of Chickasaw
freedmen ............... _................. _..............•.... - ..... - ..
2,500
Total ........... _...................... _. . . . . . . . . . . . . . . . . . . . . . . . . . .

60, 000

It will be observed from the foregoing statement that a final settlement has been had with the Choctaw Nation on account of its interest
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in the fund arising under the third article of the treaty of 1866, and
that out of the proportion of the Ohickasa.w Nation there has been
expended for the benefit of the freedmen the sum of $2,500; and also
that $.57,500 has been paid to the Chickasaw Nation for which the
nation is liable unless some provision is made for the adoption of the
freedmen of that nation if they are not already citizens ~hereof.
The Senate resolution is herewith returned.
Very respectfully, your obedient servant,
A . C. TONNER,
Acting Commissioner.
The SECRETARY OF THE INTERIOR.

[House Ex. Doc. No. 207, Forty-second Congress, third session.]

NEGROES OF THE CHICKASAW NATION.
Lettm·from the Sem·etary of the Interior, transmitting an act passed by the legislatu1·e of the
Chickasaw Nation entitled "An act to adopt the negToes of the Chickasaw Nation," etc.
FmmuARY 13, 1873.-Referred to the Committee on Freedmen's Affairs and ordered to be printed.

DEPARTMENT OF THE INTERIOR,
Washington, D. C., Febrnm·y 10, 1873.
SIR: I have the honor to transmit herewith copy of a communication from the
Acting Commissioner of Indian Affairs, dated the 4th instant, inclosing a communication to him from Douglas H. Cooper of the Chickasaw Nation, dated the 23d
ultimo, together with a letter, addressed to the President of the United States by
Cyrus Harris, governor of said nation, dated the lOth ultimo, transmitting an act of
the Chickasaw legislature, providing for the adoption of negroes in the Chickasaw
country, referred to in the third article of the treaty with the Choctaws and Chickasaws, concluded April 28, 1866. (Stat. L., vol. 14, p. 769.)
A careful examination of these communications exhibits the fact that the third
article of the treaty referred to remains unexecuted. Neither the Choctaws nor
Chickasaws have made such rules and regu lations as were contemplated in said
article in regard to persons of African descent residing in their respective nations
within two years after the ratification of the aforesaid treaty. The Choctaw Nation
has never, at any time, attempted the execution of this treaty in regard to said persons, and what has been done hy the Chickasaw Nation was done after the expiration
of the two years in which their action was limited by the treaty aforesaid.
Deeming it important that the provisions of said treaty be carried out, I have
respectfully to recommend that such legislation be had daring the present sessionof
Congress, if possible, as will ext end the time in all respects for the execution of the
provisions of the third article of the treaty before referred to for the term of two
years from the first day ofJuly, 1873.
Very respectfully, your obedient servant,
C. DELANO,
Sec1·etm·y.
Ron. JAS. G. BLAINE,
Spealce1· House of Repn!sentatives, Washington, D. C.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS.
Washington, D. G., Febr~ta1·y 4, 1873.
SIR: I have the honor to submit herewith a communication from Douglas H. Cooper,
of the Chickasaw Nation, dated the 23d. ultimo, together with a letter addressed to
the President by Cyrus Harris, governor of said nation, elated the lOth ultimo, transmitting an act of theChiclmsaw legislature providing for the adoption of the negroes
in the Chickasaw country, referred to in the third article of the treaty concluded with
the Choctaw and Chickasaw Indians April28, 1866. (Stat. L ., vol.14, p. 769.)
In view of the expiration of the term of two years from the ratification of the
treaty, within which it is stipulated that the laws, rules, and regulations referred to
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in the third article of the treaty aforesaid shall be made by the Choctaw and Chickasaw nations, antl believtng it to be for the best interests of tbe Indians, as well as of
the negroes, that the latter should remain where they now are and that the money
referred to in said article should be paid to said nations, I nspectfully recommend
that Congress be asked to provide by legislation that the limit to the time m~ntioned
in said third artiele be extended three years from the 1st of July, 1873, or until July
2, 1876.
Very respectfully, your obedient servant,
H. R. CLUM,
Acting Commissioner.
The SECRETARY OF THE INTERIOR.

. WASHINGTON, D. C., Janua1·y 25,·1873.
SIR: I have the honor herewith to hand you a letter from Cyrus Ha.rris, governor
of the Chickasaw Nation, dated at the executive office, Tishomingo, Chickasaw
Nation, January 10, 1873, and directed to the President of the United States, inclosing an act of the legislature of the Chickasaw Nation, approved on the date of Raid
letter, entitled "An act to adopt the negroes of the Chickasaw Nation," etc., and
requesting "that the President will transmit the same to Congress for ~ncb action as
that honorable body may deem proper;'' and I respectfnlly req nest that yon will
transmit the said letter and act to the President, through the honorable Secretary of
the Interior, at your earliest convenience.
I am, sir, your obedient servant,
DoUGLAS H. CoOPER,
Of the Ch·ickasaw Nation.
HQn. H. R. CLUM,
Acting Comrnissione1·, Office of Indian Ajfai1·s,
Depm·trnent of the Interim·.

EXECUTIVE OFFICE,
T·ishorningo City, Chickasaw Nation, Janum·y 10, 1873.
SIR: I have the honor to inclose a copy of au act passed by the legislature of the
Chickasaw Nat.ion, and approved this day, entitled "An act to adopt the negroes of
the Chickasaw Nation," etc., and respectfully request that you will transmit the
same to the Congress of the United States for such action as that honorable body
may deem proper at the earliest day possible.
I am, sir, your obedient servant,
CYRUS HARRIS,
Gove1·nor of the Chickasaw _Nation of Indians.
The PRESIDENT OF THE UNITED STATES,
Washington, D. C.

AN ACT to adopt the negroes of the Chickasaw Nation, &c.

SECTION 1. Be it enacted by the legislatnr"e of the Chickasaw Nati011, That all the
negroes belonging to the Chickasaw8 at the time of the adoption of the treaty of
Fort Smith, and living in the Chickasaw Nation at the date thereof, and their
descendants, are hereby declared to be adopted in confo.rmity with the third article
of the treaty of 1866, between the Choctaws, Chickasaws, and the United States:
Provided, however, That the proportional part of the $380,000 specified in article
third of the said treaty, with the accrued interest thereon, shall be paid to the Chickasaw Nation for its sole use and benefit: And p1·o·vicled fur·thm·, The said adopted
negroes of th e Chickasaw Nation shall not participate in any part of tbe said proportional part of the said $300,000, nor be entitled to any benefit from the principal
and interest on our invested funds or claims arising thereform, nor to any part of our
common domain, or the profits arising therefrom (except the forty acres per capita
provided for in the third article of the treaty of 1866), nor to any privileges or rights
not authorized by treaty stipulations: And prot'ided fnrthm·, 'rhat the said adopted
negroes, upon the approval of this a.ct, shall he subject to t,he jurisdiction and laws
of the Chickasaw Nation, and to trial and punishment for offenses against them in
every case just as if the said negroes were Chickasaws.
SEC. 2. And be it fu1·ther· enacted, That this act shall be in full force and effect from
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and after its approval by th e proper authority of the United States.
or parts of laws in conflict with this act are hereby r epeal ed.
Approvetl January 10, 1873.
CYRUS HARHIS,

And all laws
Govm·no1·.

Attest:

W. H.

BOURLAND,

National Secretary, Chickasaw Nat'ion.
I do hereby certify that the above copy is a true and authenticated copy from the
original now on file in my office this January 10, 1873.
W. H. Boum. . AND,
Nat·i onal Se01·eta1·~t, Chickasaw Nation.

AN ACT entitled an act to adopt the freedmen of the Choctaw Nation.

Whereas, by the third and fourth articles of the treaty between the United States
and the Choctaws and Chickasaw natious, concluded April 28th, 1866, provision was
made for the adoption of laws, rules, and regulations n ecessary to give all persons of
African desceut, resident iu said nations at th e date of the treaty of Fort Smith,
Sept. 13. 1865, and th eir descendants, formerly held in slavery among said nations,
all the rights, privileges, and immunities, including the right of suffrage, of citizens
of said nations:
Except in the annuities, moneys, and pnblic domain claimed by or belonging to
said nations respectively; and also to give to snch persons who were residents as
aforesaid, and their descendants, forty acres each of the lands of said nations on the
same terms as Choctaws and Chickasaws, to be selected on the survey of said lands,
until which said fre edmen shall be entitled to as much land as they rutty cultivate
for the support of themselves and families; and,
Whereas the Choctaw Nation adopted legislation in the form of a memorial to the
United States Government in regard to adopting freedmen to be citizeus of the Choctaw Nation, which was approved by tile principal chief November 2nd, 1880, setting
forth the status of said freedmen and the inability of the Uhoctaw Nation to prevail
upon the Chickasaws to adopt any joint plan for adopting said freedmen, and notifying the United States Goverl\ment of tlieir willingness to accept said freedmen as
citizens of the Choctaw Nation in accordance with the 3rd and 4th articles of the
treaty of 1866 as a basis; and
Whereas a resolution was passed and approvecl November the 5th, 1880, authorizing
the principal chief to submit the afotesaid ·p roposition of the Choctaw Nation to
adopt their freedmen to the United Sta.t es Goverument; and
Whereas a resolntion was passed and approved November 6th, 1880, to provide for
the registration of freedmen in the Choctaw Nation, authorizing the principal chief
to appoint three competent persons in each district, citizens of the nation, who·s e
duty it shall be to register all freedmen referred to in said third article of the treaty
of 1866 who desire to become citizens of the nation in accordance with said treaty,
and, upon proper notification that the Government of the United States had acted
favorably upon the proposition to adopt the freedmen as citizens, to issue hi's proclamation notifying all such as desire to become citizens of the Choctaw Nation to
appear before said COI.Jlmissioner for identifi cation and registration; and
Whereas, iu th e Indian appropriation act of Congress, May 17th, 1862, it is provided that either of said tribes may adopt and provide for the freedmen in said tribe
in accorda;nce with said third article; now, thereforeSEC. 1. Be it en.acted, by the Genm·al Council of the Choctaw Nation assembled, That
all persons of African descent resident in the Choctaw Nation at the date of the
treaty of Fort Smith, Sept. 13, 1865, and their descendants, formerly held in slavery by the Choctaws or Chickasaws, are hereby declared to be entitled to a:Qd
invested with all the rights, privileges, and immnnitie~, including the right of suffrage, of citizens of the Choctaw Nation, except in the annuities, moneys, and th~
public domain of the nation.
SEC. 2. Be it ju1·ther enacted, That all sai<l persOl:J,S of Afri can d escent as aforesa-id,
and th eir <lescl'nclants, !:!hall be allowed tlJe sawe r ights of process, civil and criminal,
in the several courts of this uation ns are allowecl to Choctaws; and fn~e protection
of person and property is hereby granted to a,ll such pe1·snns.
SEC, 3. He it .ftwfher enact eel, That all said persons are hereby declared to be entitled to forty acres each of tile lands of the nation, to be sel ected and held by them
under the same title and npon the same terms as the Chocta.ws.
SEC. 4. B e it .fw·thcr enacted, That all said persons aforesaid are hereby clecla.r ed to
be entit.led to eq ual educational privileges and facilities with the Choctaws, so far
as neighborhood schools are concerned .
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SEc. 5. Be it ju1·the1· e11acted, That all said pe1·sons as shall elect to rem ove, and do
actually and permanently remove from the nation, are hereby declared to be entitled
to one hundred dollars per capita, as provided in said 3rd article of tbe treaty of 1866.
SEC. 6. Btl it ju1·tlter enacted, That all said persons who shall decline to become citi,zens of the Choctaw Nation, and who do not elect to remove permanently from the
nation, are hereby declarad to be intrnc1ers on the same footing as other citizens of
the United States resident h erein, and subject to r emoval for similar canses.
SEc. 7. Be it ju1·the1· enacted, That intermarriage with snch freedmen of African
descent, who were formerly held ns slaves of the Choctaws, and have become citizens, sha.ll not confer any rights of citizensilip in this nation, and a.ll 1reedmen who
have married, or who may hereafter 111 arry freedwomen, who have become citizens
of the Choctaw Nation, are subject to th.e permit laws, and allowed to remain during
good behavior only.
SEc. 8. Be it jm·ther enacted, 'l'hat all snch persons of Afriean descent, who have
become citizens of the Choctaw Nation, shall be entitled to hold any office of trust
or profit in this nation, except the office of principal chief, antl district chiefs.
SEC. 9. Be it further enacted, That the national secretary shall furnish a certified
copy of this to the Secretary of the Interior .
.And this act shall take effect and be in force from and after its passage.
Approverl. May 21st, 1883. :
J. F. McCuRTAIN,
Princ·i pal Chief, Choctaw Natwn.
I hereby certify that foregoing transcript is a trne and correct copy from the
original.
'
In witness whereof I have hereto Aet my hand and affixeu the seal of the Choctaw
Nation this 21st day of May, A. :D. 1883. ·
·
[SEAL.]

THO?.'IPSON McKINNEY,

National Secreta1'y, Choctaw Nation.

AN ACT to repeal section eight of a freedmen bill, approved May 21, 188:i.

B e it enacted by the Genm·al Council of the Choctaw Nation assembled, That section
eight of "An act entitl ed an . act to adopt the freedmen of th e Choctaw Nation,"
passed at a special session of t.h e General Council, an<l approved May 21, 1883, is
hereby r epealed; and this act shall take effect and be :in force from and after its
passage.
Approved Octouer 26, 1883.
.J. :F'. McCURTAIN,
P1'incipal Chiel, Choctaw Nation.

AN ACT rejecting the adoption of the freedmen in the Chickasaw Nation.

Whereas the 3d article of the treaty of 1866, between the United States and the
Cho ctaw and Chickasaw nations stipnlates that the t erritory lying west of the 98th
degree of west longitude, known as the Leased District, be ceded to the United
States Government for ($300,000.00) the consideratiou of three hundred thousand
dollars, which sum shall be held in trust by the United States for said nations, at a
certain rate of interest, until each respective nation elects with in two yeaTs after the
ratification of said treat~', t o make certain laws, rules, and regulations giving the
f1·eedmen once held as slaves by said na.tion the rights, privileges, and immunities
of citizens of saifl nations, except in their annuities and pnblic domain, etc.; and
Whereas it provides further that if said laws, rules, and regulations are not made
within two years by said nations from the ratitica,tion of aforesaid ti·eaty, then the
United States GoYernment promitJes to remoYe within ninety days from the expiration of the two years !:luch of said freedmen as are willing to remove from said
nations, using the aforesaid three hundred thousand dollars for the us e aud benefit
of said freedmen in their remoYal, etc., and those choosing to remain or who might
return after removing to receive no part or benefit from the said three hundred
thousancl dollars, and sha.ll be upon the same footing as other citizens of the United
States; and
Whereas the United States has failed to remove said freedmen agreeable to the
stipulations of said treaty and left them here among ns for a long time, recognized
.b y us as occupying the same status as other United ~tates citizens; and
Whereas th e Chickasaw people in justice to their posterity have not made said
laws, rules, and regulations as provided for in the aforesaid article of said treaty
·for the following reasons, to wit:
1st. That the Chickasaw p eople can not see any reason or just cause why t.hey
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should be required to do more for their freed slaves than the white people have done
in the slaveholding States for theirs.
· 2nd. That it was by the example and teaching of the white man that we purchased, at enormous prices, their slaves and used their labor, and were forced by the
result of their war to liberate onr slaves at a great loss and sacrifice on our part,
and we do not hold or consider our nation responsible in nowise for their present
situ:=t.tion: There~·ore,
.
SECTION 1. Be it enactecl by the legislature of the Chickasaw .Ka~ion, That the Chickasaw people hereby refuse to accept or adopt the freedmen as citizens of the Chickasaw
·Nation upon any terms or conditions whatever, and rl:lspectfully request the governor
of our nation to notify the Department at Washington of the action of the legislature in the premises.
·
SEc. 2. Be it ju1·the1· €nacted, That the governor is hereby authorized and directed
to appoint two competent anrl discreet ruen of good judgment and business qualifications to visit Washington, D. C., during the next session of Cong:ress and memoralize
that body to provide a means of removal of the freedmen from the Chickasaw Nation
to the country known :1s Oklahoma in the Indian Territory, or to make some suitable
disposition of the freedmen question, so that they be not forced upon us as equal
citizens of t,he Chickasaw Nation.
SEc. 3. Be it ,lu1·ther enacted, That the delegation is further authorized to apply to
the Indian Department in Washington for an investigation and settlement of the
orphan, incompetent, misapplied, and other claims of the Chickasaw~ against the
United States Government, and a n y and all fund s paid on account of said claims shall
be received and receipted for the same as oth er moneys coming into the treasurer's
hands from the United States Government.
SEC. 4. B e it j'nTth er ena.cted, That the delega,tion is also authorized to r epresent the
Chickasaws in any and all measures that might be pi'esented or come before any
branch of Congress, or the Indian Department, whereby the interest of our country
and people may be involVed, and use pruden ce and discretion in their d eliberations
upon such matters, an d report the result of their mission at the next legislature.
SEc. 5. Be it jn1·thm· enacted, That for each delegate the sum of :fifteen hundred dollars ($1,500) be, and the same is hereby, appropriated ont of any moneys in the
treasury not otherwise appropriated, as a fnll compensation for th eir serv ices on this
mission; and the auditor is h ereby au thorized to issue a w arrant for the same; and
this act take effect from and after Hs passage.
Approved, October 22, 1885.
Jo~AS WOLF, Governo1·.

DEPARTMENT OF THE IN'l'ERIOR,
Washington, Februa1·y 26, 1884.
SIR: I have considered your report of Febrnary 6, 1884, on the subject of a statute
enacted by the Choctaw Nation of Indians in the Indian Territory entitled "An act
to adopt the freedmen of the Choct,aw Nation," which com es up on an appeal of the
Choctaw delegates from your decision of .June 18, 1883, declaring that the statute
r eferred to does not meet the r equirements of the provisions of the treaty of April
28, 1~66. (14 Stat., 769-770.)
The statute of the Choctaw Nation und er consid eration, a cop y of which accompanied your report, was enacted in pursuance of the authority granted by the act of
Congress of May 17, 1882 (22 Stat., 73), which appropriated $10,000 out of the $300,000
reserved by the third article of the treaty with the Choctaws a.nd Chickasaws concluded April 8, 1866, for the purpose of educating freedmen in said triue::;, and which
provided "that either of said tribes may, before such expenditure, adopt ancl
provide for the freedmen in said tribes in accordance with said third article."
The third article of the treaty referred to provided that said $300,000, the price
agreed upon for certain lands ceded by said treaty. shall b e invested and held in
trust for said nations "until the legislatures of the Choctaw and Chickasaw nations,
respectively, shall have made such laws, rules, and regulations as may be necessary
to give all person~ of Africa11 descent resident in the said nations at the date of the
treaty of Fort Smith and their descendants heretofore held in slavery among said
nations all the rights, privileges, and immunities, including the right of suffrage,
of citizens of said nations, e4cept in the annuities, moneys, a nd public domain
claimed by or belonging to sa.id nations, respectively."
The third article contains other provisions relating- to land for said freedmen and
the disposition of said freedmen and of the said $300,000 upon failure of the Choctaw .
and Chickasaw nations to make the laws, etc., required.
In the fourth article of said treaty it is provided "that all laws shall be equal in
their operation upon Choctaws, Chi ckasaws, and negroes, and that no distinction
affecting the latter shall at any time be made."
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It was claimed for the Choctaws that they have always been desirous of making
the laws, rules, and regulations required by the treaty, but that they could not
secure the cooperation or concurrent action of the Chickasaws in the matter; hence
Congress made provision in the law of May 17, 1882, above referreu to, which enables either of said nations to comply with the treaty.
The statute enacted by the Choctaws on the subject provides that the freedmen
and their descendants referred to in the treaty are hereby entitled to all the rights,
privileges, and immunities, including the right of suffrage, of citizens. of the Choctaw Nation, except in the annuities, moneys, and the public domain of the nation;
to equal rights in the courts and free protection of person and property; to 40 acres
of land, to be selected aud held under t.he same title and upon the same terms as the
Choctaws; to equal euucational privileges and facilities in neighborhood schools;
and that all of said persons who do actually remove · from said nation shall be entitled to $100 per capita, as per the thircl article of the treaty of 1866; and that such
as decline to so remove or to become citizens of the Choctaw Nation shall be held as
intruders ou the same footing as other citizens of the United States resident in the
nation, and subject to removal for similar causes.
The portions of the law against which objections are made by your office are the
seventh and eighth sections thereof, which read as follows:
"SEC. 7. Be it ju1·ther enacted, That intermarriage with such freedmen of African
descent who were formerly held as slaves of the Choctaws and have become citizens
shall not confer an~7 rights of citizenship in this nation, and a.ll freedmen who have
married or who may hereafter marrs- free women, who have become citizens of the
. Choctaw Nation, are subject to the permit law8, and allowed to remain during good
behavior only.
• ·
"SEc. 8. Be it ju1·tller enacted, That all such persons of African descent who have
become citizens of the Choetaw Nation shall be ent.itled to hold any office of trust or
profit in this nation except the office of principal chief and district chiefs."
Your objection to the seYenth section of said statute is that it is in violation of the
provisions of tlle fonrtb article of the treaty of 1866 above quoted, in that it declares
that intermarriage with freedmen and free women shall confer no rights of citizenship upon persons so intermarrying, while the act of 1875 confers the right of citizenship on any citizen of the United States or foreign government who intermarries
'with a Choctaw citizen.
A further objection urged is that said statute debars from citizenship persons who
have h eretofore intermarried with Choctaw freedmen or free women.
On these two points you report that t.be ~Statute discriminates against the freedmen and makes a "distinctiou affecting" them. Also that the clause "all freedmen
who have married or who may hereafter ma.rry free women who have become citizens of the Choctaw Nation are subject to the permit laws," etc , is ambiguous, in
that it may mean the freedmen referred to in the treaty or freedmen generally not
within the Choctaw Nation, and in either case it discriminates against the Choctaw freedmen and their d escendants.
By refeience to the Choctaw statute of November 9, 1875, a certified, though apparently imperfect, copy of which is with the accompanying papers, it it~ found to" require
that any white man or citizen of the United. States or of any foreign Government
desiring to marry a Choctaw woman citizen of the Choctaw Nation, shall obtain a
license from th e designated judicial officers, make proof that he has not a surviving
wife from whom he bas not been lawfully divorced, produce certificate of good
moral character, signed by at least ten respectable Choctaw citizens by blood, shall
take a prescribed oath to defend and submit to the Choctaw constitution," et.c.; and
''that should any man or woman, a citizen of the United States or of any foreign
country, become a citizen of the Choctaw Nation by intermarriage and be left a
widow or widower shall continue to enjoy the rights of citizenship, unless be or she
shall marry a white man or white woman, or person, as the case may be, having no
rights of Choctaw citizenship by blood; in that case, all his or her rights acquired
under the provisions of this act shall cease," and that "every person who shall lawfully marry under the provisions of this act and afterwards abandon his wife shall
forfeit every right of citizenship and shall be coJJSidered intru<lers."
The delegates of the nation in their appeal lay down" as a fundamental principle,
upon which the Choct:ow government rests, that nothing bnt the blood on one side
or the other can confer citizenship by iu1ermarria.ge." That the general law of
intermarriage with white persons is found in the thirty-eighth article of the treaty
of 1866, which reads as follows:
"Every white person who, having married a Choctaw or Chickasaw, resides in
the said Choctaw or Chickasaw nation, or who has been adopted by the legislative
authorities, is to be deemed a. member of said nation, and shall be subject to the
laws of the Choctaw and Chickasaw nations according to his domicile, and to prosecution and trial before their tribunals. and to punishment according to their laws
in all respects as though he was a native Choctaw or Chickasaw."
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They claim that intermarriage with no one but a Choctaw or Chickasaw by blood
Qr nativity can confer rights of citizenship under said article of the treaty; and
that a white person securin~ Choctaw citizenship by such intermarriage can not
confer citizenship upon outsiders; th at as no provision was made in the thirtyeighth or any other article of the treaty about intermarriage of Choctaw freedmen
is sufficient evidence that nothing of the kind was intended, and that, in the
absence of any treaty provision th erefor, no freedmen other than a Choctaw freedman can become a cHizen of the Choctaw Nation.
•
I am not satisfied that this is the correct interpretation of the treaty. That treaty
left it optional with the Choctaw and Chickasaw nations whether or not they would
make such laws, rnles, and regulations as may be necessar,y to give their late freedmen and their descendants "all the rights, privileges, and immunities, inclnding the
right of suffrage, · of citizens of sa,id nations;" that option ,,·as attended with such
conditions that said freedmen, in any event would, in a mea.sure, be provided for.
The absence of auy provision in the treaty on the subject of intermarriage by said
freedmen with outside persons is due, most probably, to the fact that their status,
whether in the nation or out of it, was not then permanently fi Ned, but was left to
future determination by the Choctaws and Chickasaws, or by the United States Gov·e rnment as the treaty prol'ides.
There is room for doubt whether the restriction of the Choctaw statute of May
. 21, 1883, upon non-Choctaw citizens who shall marry said Choctaw freedmen and
their descendants is a denial to said freedm en and their descendants, of any such
rights, privileges, and immunities of Choctaw citizens as are contemplated by the
provisions of the treaty. Is the question of marriage or of citizenship by intermarriage reasonably within the t erm "ri~hts, priYileges, and immunities including
the right of :-;uffrage <Sf citizens of said nations" as used iu the treaty~ If not, then
there can he no objection under the treaty to the provisions of the seventh section
Qf said statute.
If, however, such question is within the meaning and intent of the treaty, it will
be necessary to consider whether the restriction of the statute is strictly upon said
freedmen and their descendants. Are they prohibited from marrying non citizens of
the Choctaw Nation ~ No such prohibition iA imposed by the statute. The restriction is upon such noncitizen as shall intermarry with said freedmen , in th a.t it denies
to them-the noncitizen-any right, by reason of such intermarriage, of citizenship
in said nation.
It may, however, be claimed that the statnte clenies said freedmen the same right
or privilege of conferring a qua.lHied citizenship in the Choctaw Nation upon outside
persons with whom they may intermarry that a re permitted to the Choctaw citizens
by blood or nativity, and llence that it discriminates against said freeclmen and
abridges their ''rights, privileges, and immunities. " To ascertain wheth er such
denial is an abridgment of their guaranteed rights, etc., it will be necessary to look
back to tL e condition of a.tfairs which made the treaty necessary and :fincl for what
purp ose it was made.
The friendly relations between these Indians and the United States had been interrupted and their rights under previously existing treaties th ereby impaired. 'l'he
result of the war had compelled them to seek a renewal of obligatious by the United
States. A new treaty was necessary, and the condition of the llersons until then
held in slavery by these Indians had to be considered and defined. One purpose of
the treaty was no doubt to accomplish for those late slaves the same or equal civil
rights that were then being provided and secured by amendments to the Constitution of the United States for the persons recently held in slavery in certain of the
States of the United States, such as their freedom from slavery, the secmdty and
:firm establishment of that freedom, and the protection of the n e wly made freeman
and citizen from the oppression of those who had formerly exercised unlimited
dominion over him. (See Sl:wghter House cases, 16 Wall., 71.)
The term ''rights, privileges, and immunities, including the right of suffrage, of
citizens of said nations n means aud is intended to comprehend such as are fundamental and which belong of right to all citizens of all free governments, such as may
be termed the civil rights of said citizens.
The civil rights of a citizen of a State h ave been defined to be "protection by the
Government, either the right to acquire and possess property of every kind, and to
pursue and obtain h appiness and safety, subject nevertheless to such restr aints as
the Government may prescribe for the good of the whole." (Ibid, 76.)
These are not onl~- not denied to the said freedm en and their descendants by the
statute under co11sideration, but that statute, in my opinion , conforms in all its substantial parts to t he requirements of the third article of the treaty, and grants to
them all the rights, privileges, and immunities thereb y required.
It is also urged by you that the statute of May 21, 1883, debars from citizenship
persons who have heretofore intermarried wit.h Choctaw freedmen, as well as those
who may hereafter so intermarry, and that it thus discriminates against th e freed-
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men and makes a distinction affecting them contrary to the express provision of the
fonrth article of the treaty above quoted.
To this I reply tha,t the third article of the treaty designates the p ersonA for whose
b enefit the laws, rules, and regulations are r equired to b e made as "all persons of
African descent, r esidents in said nations at date of the t r eaty of Fort Smith, and
their descendants, heretofore held in slaver y among saidua,tious."
The laws, etc., of the nation ar e not required by the treaty to provide for any
other n egroes or freedmen than those thus specifically described. Nothing in the
statute prohibits auy of those specified 11 persons of African descent'' from marrying
a non-Choctaw citizen.
As before stated, t,he restriction of said statute is not upon the Choctaw freedmen,
but upon the non-Choctaw citizeu, and I am therefore of the opiniou that said
statute makes no distinction affecting the freedmen or negroes r eferred to in the
treaty.
As the Choctaw delegates have, since the date of your r eport, filed in this Department a copy of the law of the nation approved October 26, 1883, repealing the eighth
section of the stat.ute of May 21, 1883, no further consideration of that branch of
the subJect is considered necessary.
'fhis matter of these fre edmen has been pending sin.ce 1866. 'fhe Choctaws have
always professed willingne:ss and readiness to comply with the treaty provisions, but
claim that they have failed to secure the required cooperation of the Chickasaws;
they have promptly availed themselves of the statutory privilege for sepamte action,
and I am of the opinion that the statute now under consideration, as amended by
the subsequent law referred to, is a reasonable, substantial, and sufficient compliance with the provision made ther efor in the act of May 17, 1882 (22 Stat., 73), and of
the third article of treaty therein referred to.
Your decision of June 18, 1883, is therefore overruled.
All the papers are herewith returned.
Very respectfully,
H. M. TELLEH,
Sem·et ary.
The COMMISSIONER OF INJ;nAN AFFAIRS.
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